Amy J. Walters v. National Beverages, Inc., a Corporation, and Streator Chevrolet Company, a Corporation : Appellant\u27s Brief by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1967
Amy J. Walters v. National Beverages, Inc., a
Corporation, and Streator Chevrolet Company, a
Corporation : Appellant's Brief
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Earl D. Tanner; Attorneys for Respondent Streator Chevrolet Co.Raymond W. Gee; Attorney for
Respondent National BeveragesAllen M. Swan; Attorney for Appellant
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Appellant, Walters v. National Beverages, No. 10582 (Utah Supreme Court, 1967).
https://digitalcommons.law.byu.edu/uofu_sc2/27
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
I 
AMY .J. WALTERS, · · . - '· •\,, ' ' 1).: ( 
______ ..... Plaintiff, ····-··-
vs. 
c!eil ~L.."'J.'~;'.,t, -:.,:.,. ,-;, :...._,, 
, Case No. 
NATIONAL BEVERAGES, INC.,). 10582 
a corporation, and STREATOR 
CHEVROLET COMPANY, a 
corporation, Defendants. 
APPELLANT'S BRIEF 
Appeal from the Summary Judgment 
of the Third Di.strict Court for Salt Lake County 
Honorable A. H. Ellett, Judge 
EARL D. TANNER 
345 South State St. 
Salt Lake City, Utah 
Attorney for Respondent 
Streator Chevrolet Company 
RAYMOND W. GEE 
400 Executive Building 
Salt Lake City, Utah 
Attorney for Respondent 
National Beverages, Inc. 
ALLEN M. SWAN 
428 American Oil Building 
Salt Lake City, Utah 
Attorney for Appellant 
UN1VE~SITY OF UTN! 
JANI 3 1967 
llBIMTR8 av 8AL T I.AKE TIMC' 
... 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
Page 
NATURE OF THE CASE ---------------------------------- 1 
DISPOSITION IN TRIAL COURT ________________ 2 
NATURE OF RELIEF SOUGHT ON 
APPEAL ------------------------------------------------------------ 2 
FACTS OF THE CASE---------------------------------------- 2 
ARGU1\1ENT ------------------------------------------------------------ 6 
POINT I. THE PRIZE CONTEST EN-
TERED BY PLAINTIFF HAD ALL THE 
ELEl\IENTS OF A VALID CONTRACT. ______ o 
POINT II. IF THE ORDER OF DRA YV-
ING IS TO BE IMPLIED FROM THE OF-
FER, THEN THE ORDER ARGUED FOR 
BY PLAINTIFF SHOULD HA VE BEEN 
FOLLOWED. ---------------------------------------------------------- u 
POINT III. THE PRIZE CONTEST WAS 
NOT A LOTTERY OR GAMING CON-
TEST. -------------------------·------------------------------------------------ 11 
POINT IV. THERE WAS NO WAIVER 
OF PLAINTIFF'S RIGHT TO OBJECT TO 
THE 0 RD ER OF DRA,VING NOR IS 
PLAINTIFF ESTOPPED TO OBJECT 
No,,r. -------------------------------------------------------------------------- 14 
CON CL US ION -------------------------------------------------------- 15 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
Pagt 
INDEX TO CASES AND AUTHORITIES 
TEXTS: 
17 Am. J ur. 2d Contracts, Sec. 248 ________________________ !' 
17 Am. J ur. 2d Contracts, Sec. 255 ------------------------- 111 
24 Am. J ur. Gaming and Prize Contests, Sec. 100 __ 11 
24 Am. J ur. Gaming and Prize Contests, Sec. 102 1i 
ANNOTATIONS: 
87 ALR 2d 661 ------------------------------------------------------------
87 ALR 2d 669 ---------------------------------------------------------·--
CASES CITED: 
Blair vs. Loham, 276 Pac. 292, 73 Utah 599 ____________ 13 
California Gasoline Retailers vs. Regal Petroleum 
Corporation of Fresno, 330 Pac. 2d 778, 50 
California 2d 844 ------------------------------------------------ Ii 
City and County of Denver vs. Frueaff, 88 Pac. 
389, 39 Colorado 20 ------------------------------------------- 12 
Clark vs. State, 80 Southern 2d 312, 262 Alabama 
462 -------------------------------------------------------------------------- lt 
St. Peter vs. Pioneer Theater Corporation, 291 
N.lV. 164, 227 Iowa 1391 ---------------------------------- 13 
State vs. Nebraska Home Company, 92 N.VV. 
12 763 (Nebraska) ----------------------------------------------------
11 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
IN THE SUPRErv~{E COURT 
OF THE STA1~E OF UTAH 
Plaintiff, ) ' , 
( Case No. 
A~IY J. '\V ALTERS, 
vs. 
N A'l'ION AL BEVERAGES, INC., / 10582 
a corporation, and STREATOH I\ 
CHE '\rROLET COMP ANY, a 
corporation, D 1. d i 1 e en an s. I 
i 
APPELLANT'S BRIEF 
NATURE OF THE CASE 
Plaintiff sued defendants for damages proximately 
resulting from defendants' breach of contract. The con-
tract inYolved resulted from plaintiff's acceptance of a 
printed off er in a prize contest. The damages alleged 
repre~ent the fair value of the first prize offered in said 
eon test. to wit; a 1965 Corvair Monza Sport Coupe. 
1 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
DISPOSITION IN TRIAL COURT 
After issues were joined in the case, defenJa11 1, 
moved for summary judgment which motion ;ms hem] 
by Honorable Lewis Jones, and denied without prt 
judice "it appearing to the Court that genuine question, 
of fact are raised by the pleadings, the deposition ana 
affidavits which s_hould be resolved by the trial court' 
(R. 17). At the pre-trial hearing, defendant Streator 
Chevrolet moved to re-open its motion for summar1 
judgment which motion the pre-trial court refused to 
hear because it had not been notified 48 hours in advance 
that the motion would be heard at that time, but set 
the motion for hearing before the trial judge. There· 
after, defendants' motions were heard by Honorable 
A. H. Ellett and judgment entered in favor of the 
defendants and against the plaintiff, no cause of action. 
NATURE OF RELIEF SOUGHT 
ON APPEAL 
Plaintiff seeks a reversal of the order grantin~ 
summary judgment and an order remanding the case 
to the lower court for trial. 
FACTS OF THE CASE 
Defendants offered certain prizes to entrants in a 
contest known as "Pepsi-Cola - Streator Chevroie' 
Sweepstakes." The entry form, available without cos: 
to the entrant, offered as first prize, a 1965 Con:i:t 
2 
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~Ionza Sport Coupe equipped with radio, heater, awl 
four-speed transmission (taxes and license fees paid) ; 
as second prize, a new Philco console model color tel~­
risiu11; as third prize, a new Philco portable television; 
as fourth and fifth prizes, a choice of a $100 gift certif-
icate from either Arthur Frank or Makoff, plus ''th~ 
next :W winners each receive 12 cases of Pepsi-Cola 
(two cases per month for six months)." 
The rules of the contest printed on the re,·crsc 
side of the entry form provided as follows: 
"RULES 
1. On the free, official entry blank, print your 
name, address and phone number along with 
the name and address of the store where you 
obtained your entry form. Also print Pepsi's 
new 7-word slogan. Entry blanks must be 
completed or entry is invalid. 
2. Take your entry blank to the Streator Chev-
rolet showroom for deposit in the Sweep-
stakes barrel. And don't forget, while you're 
at Streators be sure to look over the all-new 
exciting line of Chevrolets for '65. 
3. You may enter as many times as you wish. 
But remember, each entry blank must be 
completely filled out including Pepsi's new 
7-word slogan. 
4. "Tinners will be selected by a drawing to be 
held at Streator Chevrolet, 3 :00 p.m., Satur-
day, November 28, 1964. 'Vinners need not 
be· present to win. 
3 
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5. The Pepsi-Cola, Streator Chevrolet Sweep-
stakes is open to residents of Salt Lake 
County only. Employees of the Pepsi-Coia 
Co., Streator Chevrolet Co., their familie.1 
and their advertising agencies are not eligiblt 
to enter. Contest subject to all federal, stat·: 
and local regulations. 
6. Winners will be notified by mail or phone 
call within 10 days after the contest close~. 
All entries _become the property of the Pepsi· 
Cola Bottling Co. and must be deposited no 
later than 6 :00 p.m., Friday, November 27, 
1964." 
The plaintiff deposited many stubs from such entry 
forms at Streator Chevrolet Company by personally 
taking them to the showroom of Streator Chevrolet 
Company in Salt Lake City and sent other entries to 
the same place through her husband, daughter, and 
friend (T. 32). The entry forms were completely filled 
out and printed as reqnired by the contest rules and 
contained Pepsi-Cola's new 7-word slogan. No order of 
drawing was announced by defendants prior to the close 
of the contest except as contained in the entry form. 
On Saturday, November 28, 1964, after the close of the 
contest, a sign was displayed in the Streator Che1·rolet 
showroom where the drawing was to take place, setting 
forth an order of drawing as follows (see affidavit of 
Robert E. Trager, R. 7): 
(a) The first five persons whose tickets were drawn 
were to receive twelve cases of Pepsi-Cola each. 
(b) The sixth person whose ticket was drawn was 
4 
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to rccei,·c a portable television set which had been offen:d 
as thircl prize. 
( c) The next five persons whose tickets were dra w11 
\\'ere to receive twelve cases of Pepsi-Cola each. 
( d) The next person whose ticket was drawn w~ts 
to receive a $100 gift certificate from either Arthm 
Frank or l\fakoff which had been offered as fifth prize. 
( e) The next five persons whose tickets were dnnrn 
1rere to receive twelve cases of Pepsi-Cola each. 
( f) The next person whose ticket was drawn was 
to receive a $100 gift certificate from either Arthm 
Frank or Makoff which had been offered as fourth 
pnze. 
( g) The next five persons whose tickets were dr:rn·l1 
were to receive twelve cases of Pepsi-Cola each. 
(h) The next person whose ticket was drawn was 
to receive a new Philco console model color television 
which had been offered as the second prize. 
( i) The next person whose ticket was drawn was to 
receive a new 1965 Corvair Monza sport coupe which 
had been offered as first prize. 
The order of drawing as set forth above was fol-
!01red in the actual drawing at 3 :00 p.m. on the 28th 
of X ovember and plaintiff's entry was the second entry 
pulle<l from the Sweepstakes barrel (T. 33). Plaintiff 
was awarded 12 cases of Pepsi-Cola which she refused 
to recei,·e. The first entry form pulled from the Sweep-
5 
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stakes barrel was not printed as required by the conte.' 
rules ( T. 34). Plaintiff contended that her entry blan. 
was the first qualified entry drawn and should h:11 . 
received the first prize. 
ARGUMENT 
POINT I 
THE PRIZE CONTEST ENTERED BY 
PLAINTIFF HAD ALL THE ELEMENTS 
OF A VALID CONTRACT. 
As stated in 24 Am.J ur., Gaming and Prize Con-
tests, Sec. 102, "In general when the scheme or con· 
test is not prohibited by statute and its legality is U11· 
questioned, the offer of a premium for the performance 
of a specified act is a proposition to all persons who may 
accept and comply with its conditions. * * * An offer 
of specified compensation to the winner of a contest 
after acceptance and part performance of the terms of 
the contract becomes an executory contract between tlic 
person making and the person so accepting the term1 
of the offer. The performance of the act required by 
the off er constitutes a sufficient consideration to support 
the contract. * * * 
"In accordance with the general rules of contracl1 
there must be a substantial performance and complianc 
with the terms of the off er of a prize or premium 11 
order that a contract be formed. 'Vhere there is substan· 
6 
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tial eornpliance with the terms of the offer, the offeror 
ll'ill be compelled to comply with the terms of his offer.' 
The general rule is stated at 87 ALR 2d tHH under 
the heading, Prize Contests-Rights and Remedies, as 
follows: "The general rule of the law of contracts that 
1d1ere an off er or promise for an act is made, the oHly 
acceptance of the offer that is necessary is the perform-
ance of the act, applies to prize-winning contests. The 
promoter of conditions and rules of the contest, makes 
an offer, and if before the offer is withdrawn another 
person acts upon it, the promoter is bound to perform 
his promise." 
The offer of the defendants contained in the printed 
entry form refers to a 1st, 2nd, 3rd, 4th, and 5th prize, 
and then states, "the next 20 winners each receive 1~ 
cases of Pepsi-Cola (two cases per month for six 
months)." 'Vebster's New World Dictionary defines 
"next" as "the one immediately following." It therefore 
follows that the 20 winners who were to receive Pepsi-
Cola were the 20 winners "immediately following" the 
winners of the 1st, 2nd, 3rd, 4th, and 5th prizes. The 
only reasonable construction to put on the offer was 
that the 1st prize would be awarded to the first quali-
fied entry drawn from the Sweepstakes barrel. 
Only by following the order of drawing indicated 
by the entry form could each entrant have an equal 
opportunity to win the first prize. If the plaintiff's entry 
\\'ere drawn first from the Sweepstakes barrel arnl 
:mar<led a lesser prize, she obviously does not have au 
7 
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equal opportunity with other entrants to win the firsi 
prize. The use of the word "Sweepstakes," although a 
term frequently used in connection with prohibited Jot 
teries, nevertheless has a connotation to the avrrag, 
person to the effect that each entrant has an equal 
opportunity to "sweep the stakes" by having their entn 
selected by chance. · 
Once the sponsor of a prize-winning contest has 
made an offer by advertisement of the contest anJ 
publication of the rules governing the competition, and 
that offer is accepted by contestants who perform in 
accordance with the published rules, a valid contract 
is formed. Thereafter, any attempt on the part of the 
offeror to escape liability to a successful contestant by 
changing the rules of the competition will be treated 
by the courts as a breach of contract. 87 ALR 2d, "Prize 
Contest-Rights and Remedies," p. 669. 
By ruling as a matter of law that the defendants 
were not required to follow the order of drawing con· 
tained in their offer (entry form), the trial court has 
prevented a jury, which was requested in this case, from 
considering what the reasonable intendment of the offer 
was. It is submitted that the offer is not ambiguom 
and does provide for an order of drawing as follows: 
First prize to the first qualified entry drawn, second 
prize to the second qualified entry drawn, third prize 
to the third qualified entry drawn, and so on. But in the 
event there is any need for construction of the off er. 
such should be submitted as a question of fact to the 
8 
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jury. If the offeror had reasonable cause to suppose 
that the offeree (general public) would understand the 
offer to mean a particular thing, then such "reasonable 
inteudment" of the offeror will determine the con:strue-
tion of the contract. 
The language of a promisor is to be interpreted in 
the sense in which he knew or in which he had reasou 
to suppose it was understood by the promisee. The lan-
guage and acts of a party to a contract are to receive 
such a construction as at the time he supposed the other 
party would give to them or such a construction as the 
other party was fairly justified in giving to them, and 
he will not at a later time be permitted to give them 
a different operation in consequence of some mental 
reservation. 17 Am. Jur. 2d. "Contracts", Section 2·1<8. 
POINT II 
IF THE ORDER OF DRAWING IS TO BE 
IMPLIED FROM THE OFFER, THEN THE 
ORDER ARGUED FOR BY PLAINTIFF 
SHOULD HA VE BEEN FOLLOWED. 
Defendants argue that it was always their under-
standing and intendment that the order of drawing 
was to be selected by them, and that they had no reason 
to suppose that plaintiff had a different understanding 
of the offer. (See deposition of Robert E. Trager, 
Geueral .Manager of Streator Chevrolet Company, R. 
8). The entry form contained no reservation to th~ 
9 
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effect that the order of drawing would be selected IJi. 
the defendants on the day of the drawing, nor did,, 
contain any language 'vhich would indicate that ti, 
order of drawing was to be other than that argued for 
by plaintiff. 
17 Am. J ur., 2d, "Contracts", Sec. 255 states: 
"Intention or meaning in a contract may be mani· 
fested or conveyed either expressly or impliedly, a!lll 
it is fundamental that that which is plainly or nec2s· 
sarily implied in the language of a contract is as muci1 
a part of it as that which is expressed * * * The polic: 
of the law is to supply in contracts what is presumed to 
have been inadvertently omitted or to have been cleernerl 
perfectly obvious by the parties, the parties being sup· 
posed to have made those stipulations which as honest. 
fair, and just men they ought to have made. There· 
fore, whatever may fairly be implied from the tenm 
or nature of an instrument is, in the eyes of the law. 
contained in it. * * * If there is to be any implicatioil, 
it must result from the language employed in the in· 
strument or be indispensable to carry the intentiou 
of the parties into effect. Terms are to be implied i1: 
a contract, not because they are reasonable, but becau~c 
they are necessarily involved in the contractual reb· 
tio~ship so that th~ parties must have intended them 
and hrwe only failed to express them because of ske 
inadyertence or because they are too obvious to ueeii 
expression. Insofar as it indicates aiything, the absence 
of a particular provision from a contract indicates ai 
10 
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intention to exclude it rather than an intention to inelu<lc 
it. 
lt is only where the expressed contract is silent 
011 a particular point that an implied obligation in such 
respect can arise. No meaning, terms, or conditions 
can be implied which are inconsistent with the expressed 
provisions." 
It is submitted that the only consistent construc-
tion of the offer in view of the wording, "the next :20 
winners to receive 12 cases of Pepsi-Cola" is that the 
order of drawing would establish the winners of the 
first through the fifth prizes ahead of the winners of 
the Pepsi-Cola prizes. 
POINT III 
THE PRIZE CONTEST '¥AS NOT A 
LOTTERY OR GAMING CONTEST. 
At 24 Am.J ur., Gaming and Prize Contests, Sec-
tion 100, it is stated: "The vice of various gambling 
games or projects lies in the payment of money for the 
opportunity to win more money by a scheme of chance. 
It is not simply the winning of prizes that the statutes 
against gambling seek to inhibit. There may be such 
contests in which there is no element of gambling. If the 
contestant or player risks nothing, as where the prizes 
are offered in school by the teacher to scholars for the 
best essay, or in society by the host or hostess and as an 
inducement to guests to attend social gatherings ~ud 
11 
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indulge in games innocent in themselves, the winner. 
to receive prizes as a matter of grace and favor aud a 
a reward for skill, it is not considered that the fuuctioL 
embraces any gambling element; but where the player. 
make up by payment of money, or other thing of rnlut. 
a purse which affords the prizes, as in the ordinarv ratlk 
the game is a gambling game, whether skill enters into 
the results or not." 
Encyclopedia Britannica describes a lottery as "a 
scheme for distributing prizes by lots, especially one i:1 
which the lots or chances are sold." The cases in<licak 
that the scherne in the instant case was not such a 
"lottery" as forbidden by statute. In the case of State 
YS. Nebraska Home Company, 92 N.YV. 763 (Neb· 
raska), it is stated that to constitute a lottery there 
must be a prize offered, and the payment of something 
for the chance to obtain it. In City and County of 
Denver vs. Frueaff, 88 Pac. 389, 39 Colorado 20, the 
court stated, "Three things must concur in order to 
constitute a lottery: 1. There must be the purchase of a 
right, 2. The right must be a contingent one to receirr 
something greater than that which was purchased. 
3. The contingent right must depend upon a lot or 
chance." 
In California Gasoline Retailers vs. Regal Petrak· 
um Corporation of Fresno, 330 Pac. 2d 778, 50 Cali· 
fornia 2d 844, where service station operators, as ai! 
advertising scheme gave prize tickets away free to an)"" 
one who asked for them, and to many who did not as!. 
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for them, the receipt of the ticket not being dependent 
upon the _purchase of merchandise or service, the win·· 
uing ticket to be honored regardless of the purchase or 
merchandise, it was held by the court that no lottery 
existed since no consideration was paid by the ticket 
holders. This California case is squarely in point since 
the grocers and distributors handling Pepsi-Cola made 
the entry forms available free to the public and the 
obtaining of an entry form was not dependent upon the 
purchase of merchandise or service. At page 36 of the 
deposition of the plaintiff, Mr. Dibble, attorney for 
National Beverages Inc., asked, "Mrs. 'V' alters, did 
you have to buy Pepsi-Cola to get one of these entry 
blanks?" Answer: "No. The Pepsi-Cola man ga,·e me 
a pile of them, like that (indicating). I gave entry 
blanks away." Question: "I see." Answer (continuing) : 
" ... to friends." 
There being no monetary consideration for the 
entries distinguishes this case from Blair vs. Laham, 
276 Pac. 292, 73 Utah 599, where this Court held that 
a scheme for giving an automobile to the holder of a 
winning ticket of admission to a celebration at Lagoon 
Resort, which winner was determined by lot or chance, 
was a lottery and therefore unlawful. There was in that 
case a requirement that a ticket of admission be pur-
chased. by the individual who wished a chance on the 
prize. In the instant case there was no requirement that 
the entrant purchase anything. 
A..s stated in St. Peter vs. Pioneer Theater Corpo-
13 
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ration, 291 N.,V. 16.J., 227 Iowa 1391, "the source 
evil which attends a 'lottery' is that it arouses the ga 11 
bling spirit and leads people to hazard their substa111 
on a mere chance, and hence it is necessary to conslitu 
a lottery that one who has the chance to win the pr: 
must pay something of value for that chance, the Yai:i 
of the consideration from a monetary standpoint bei11: 
the essence of the crime." 
In the case of Clark vs. State, 80 Southern 2d 31: 
262 Alabama 462, the court held that a scheme whereh1 
prizes were given by the operator of a store to m 
testants whose names were drawn on a weekly telerisio1 
program without the contestants being required ti 
make any purchases or pay any money, was not, 
"lottery," though the purpose of the scheme was to i11 
crease the store's business through television advertisinf 
POINT IV 
THERE 'v AS NO 'v AIVER OF PLAn 
TIFF'S RIGHT TO OBJECT TO THE OR 
DER OF DRA 'VING NOR IS PLAINTffF 
ESTOPPED TO OBJECT NOW. 
The plaintiff had no opportunity to object to th, 
posting of the modified order of drawing in view of tlt 
fact that she was not present, but the contest rules rl:i 
not require her to be present, and thus, this failure t, 
object conld hardlr constitute a waiver. The entries 11er 
to be deposited no later than 6:00 p.m., Friday, :N'ore!li 
14 
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ber 27, 1964, while the modified order of drawing was 
posted the morning of the 28th of November. The 
offeror attempted to modify the offer after it had already 
been accepted by the general public. 
The plaintiff testified that she did not accept the 
Pepsi-Cola awarded to her (T. 37), although she was 
requested to come and pick it up by Mr. Storrer of 
Pepsi-Cola Company. Plaintiff has done nothing which 
could have led defendants to act to their detriment m 
reliance thereon. 
CONCLUSION 
The action of the trial court has deprived the plain-
tiff of a jury trial, in which trial questions of fact could 
be properly determined by a jury. If the offer of the 
defendants in this case is ambiguous or subject to more 
than one construction, that question is a question for 
the jury and should not be arbitrarily determined by 
the trial court. The prize contest was legal. The judg-
ment of the trial court should be reversed and the matter 
remanded for jury trial. 
Respectfully submitted, 
ALLEN M. s°"r AN 
Attorney for Plaintiff 
15 
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